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GENERAL NORMS


GENERAL 

NORMS

Other laws outside CIC/83:

· Eastern Code

· Liturgical law (praenontanda)
· Particular law (conference/diocese) 
· Apostolic Constitutions

· Proper law (institutes & societies) 
· Custom (30 years) 
ILLICIT:  The law was violated but affects reconciled.

INVALID:  Attempted but affects not reconciled; can be corrected.

An act can be illicit but valid but not invalid yet licit.

Law:  an ordinance of reason given by one who has care for the community.

TYPES OF LAWS IN THE CODE:

1. THEOLOGICAL

6.  DIVINE LAW

2. LEGAL principles

7.  NATURAL LAW

3. PROCEDURAL

8.  CONSTITUTIVE LAW

4. EXHORTATION

9. ECCLESIASTICAL LAW

5. DISCIPLINARY


Those Bound by Law (c. 11):

1. LATIN rite

2. Person BAPTIZED or RECEIVED into Catholic Church
3. with use of REASON 
4. having completed 7th YEAR 
Unless otherwise stated in law: Sanctions do NOT BIND those under 16

Catholics who have LEFT Church by FORMAL ACT are NOT BOUND by:  
- form of marriage

- impediment of disparity of cult

- permission for mixed marriage

- but are bound by all other laws

Particular laws are presumed to be territorial.

Doubt of LAW:  does not bind (c. 14).

Doubt of FACT:  binds, but can be rescinded or dispensed by ordinaries or court.

Ignorance or error of invalidating/incapacitating laws does NOT HINDER their effectiveness, nisi
e.g., error concerning the unity, indissolubility or sacramental dignity of marriage does not invalidate unless it determines the will.
c. 39 nisi, si, dummodo

Law comes into existence when promulgated (published):  3 months vacatio legis for universal law; one month for particular law; if not mentioned – 30 days.  
INVALIDATING LAWS (c. 14) 

Lex irritans:  the action is invalid.

Lex inhabilitans:  the person is incapable of acting validly.

Ignorance and error does not limit the effectiveness of invalidating laws, unless otherwise determined.

You may have something illicit yet valid but not invalid yet licit.

Law are AUTHENTICALLY INTERPRETED BY THE LEGISLATOR and one to whom he has granted the power to interpret them.


Pope – AS LEGISLATOR


Pontifical council for the authentic INTERPRETATION OF



LEGISLATIVE TEXTS BY MANDATE.

Interpretation of eccl law (c. 17):

Proper meaning of the words in TEXT & CONTEXT.  Still doubtful:  parallel passages, circumstances of law, mind of

legislator.

Lacuna Legis:  Not for penal law.

Look to laws passed in similar circumstances, praxis of the 

Roman Curia, common & constant opinion of learned persons.


CUSTOM (c. 26)
If an existing custom was REPROBATED (i.e., rejected or comdemned) by the canons of the code, the custom is absolutely SUPPRESSED and NOT permitted to revive.
Other contrary customs are also suppressed unless the code expressly allows for them or if they are centenary (100 years) or immemorial and the ordinary cannot remove them due to circumstances.  

To ABROGATED is to abolish or annul, e.g., the former code (c. 6) 

Those beside the law (c. 24) are PRAETER IUS or PRAETER LEGEM

Custom must be observed by a legally specific community with the intention of introducing a law by one capable of receiving the law (c. 25).

· Intro by community

· Capable of receiving law

· Approved by legitimate authority

· Has force of law

Contrary customs or those apart from canon law can obtain the force of law only after 30 complete and continuous years.

GENERAL DECREES (c. 29ff.)

1. GENERAL DECREE:  A LAW properly speaking, it is PROMULGATED by LEGISLATOR for a COMMUNITY CAPABLE of RECEIVING A LAW.

2. GENERAL EXECUTORY DECREE:  It is not a law.  Presumes a law already exists.  It is issued by someone with executive power to DETERMINE HOW A LAW IS TO BE FOLLOWED by those bound by some law (c. 32).
3. Instruction (c. 34):  It is not a law.  Issued by someone with executive power to determine HOW A LAW IS TO BE IMPLEMENTED.  It is ADDRESSED ONLY to those WHO CONCERN is the IMPLEMENTATION of law (procedures, guidelines, policies); clarifies precepts of law.  
ADMINISTRATIVE ACTS = executive power
To be set IN WRITING w/ summary when dealing w/the EXTERNAL FORUM.

Singular decrees:  issued by a competent executive authority to give a DECISION OR MAKE A PROVISION IN A PARTICULAR CASE
according to the norm of law (c. 48) such as decree, precept, rescript.

Singular Precepts:  an individual decree which directly ENJOINS A PERSON TO DO OR OMIT SOMETHING, especially w/regard to the observance of a law (c. 49).  

Penal Precept:  a precept w/a sanction attached.

Note on decrees (cc. 50/51) HEAR those who rights can be injured.  Give the DECREE IN WRITING together w/reasons which prompted it.

Must be done by norm of law & follow conditions/substantive form, otherwise INVALID.

If something prevents the handing over of a decree, it is considered           to have been COMMUNICATED IF READ BEFORE TWO WITNESSED or a NOTARY (c. 55).

Decree is to be made known/properly summoned; did not appear/sign – 10 days recourse, 30 days (cc. 56, 1734)

As often as a law requires a decree or an interested party legitimately petitions or makes recourse, the competent ecclesiastical authority should provide for the matter within three months.  If not, the presumption is negative unlike ipso iure incardination (c. 57).

RESCRIPTS:  Privileges, dispensations, or other favors.  Presuppose a request (c. 59).

Rescript:  an administrative act issued in writing by a competent authority by which a privilege, dispensation or other favor is granted in response to someone’s request.

PRIVILEGE:  A private law.  A favor granted to certain persons, physical or juridical granted by the legislator, or one designated by him (c. 79).  

· Presumed to be perpetual unless… 

· Favor denied by one vicar cannot be granted legitimately by another
CESSATION of a privilege: 
1. Revocation (c. 79)
2. Renunciation (c. 80) 
3. Termination of authority if the privilege was given ad beneplacitum nostrum. (c. 81)
4. Non-usage/prescription if to the disadvantage of others (c. 82)
5.  Lapse of predetermined time (c. 83)
6. Lapse of predetermined number of cases (c. 83)
7. Change of circumstances (c. 83)
8. Abuse (c. 84)
DISPENSATION:  

Who can GRANT DISPENSATION (c. 85)

1. Those w/executive power of governance within the limits of their competence

2. Those given it implicitly or explicitly by the LAW ITSELF

3. Those DELEGATED

the RELAXATION of a merely ECCLASIASTICAL LAW in a PARTICULAR CASE by a competent executive authority:  diocesan bishop for universal and particular laws; local ordinary for particular laws (c. 87)
Dispensation:  a word also used in connection with - 
1. Vows     2.  Oaths      3.  Marriages

Laws not subject to dispensation:  constitutive, procedural, penal laws, those reserved to Apostolic See and those said to be divine.

If recourse to Apostolic See is difficult, and there is a grave harm in delay, any ordinary can dispense from all disciplinary laws (even reserved).  Except those which Apostolic See does not usually grant:
· Dispensation of bishop for celibacy.

· Notorious crime.

· Direct line consanguinity.

Dispensation cannot be given without just and reasonable cause:  otherwise it is illicit unless by legislator then it is invalid (c. 90)
For subjects wherever they are and anyone in territory:

· Diocesan bishop can dispense from universal, particular, and  disciplinary law

· Other ordinaries can dispense from particular law & when recourse is difficult for Apostolic See & grave harm in delay.

· Local ordinary can also dispense from marriage impediments, particular law, including conference law
· Pastors can dispense:  obligation of feast day and day of penance.
· 
Same for major superiors (c. 1245) 
Statutes and Rules of Order (c. 94):

STATUES DETERMINE for aggregates of persons or things:

PURPOSE

CONSTITUTION
OPERATION

GOVERNMENT

Rules determine:

Norms to be observed in assemblies of persons.

PHYSICAL PERSONS (c. 100):

Resident:  in the place where one has domicile.

Temporary resident:  in the place where one has quasi-domicile.

Traveler:  when one is outside place of domicile or quasi-domicile.

Transient (vagus):  when one does not have domicile or quadi-domicile.

DOMICILE:  is residence in a parish or diocese joined w/the INTENTION TO REMAIN PERMANENTLY UNLESS CALLED AWAY or w/actual residence of  FIVE OR MORE YEARS (c. 102).

QUASI-DOMICILE:  is residence in a parish or diocese joined w/the intention to remain there at LEAST THREE MONTHS, unless called away, or w/actual residence of three or more months.

Members of religious institutes acquire domicile in the place of the house to which they are attached.  They acquire quasi-domicile in the house where they are living (c. 103).
Domicile and quasi-domicile are lost by leaving the place w/the intention of not returning.  Not necessarily lost if you intent to return (c. 106).

Each person acquires a proper pastor and ordinary through both domicile and quasi-domicile (c. 107).

CONSANGUINITY:  blood relationship (c. 108)
Consanguinity is calculated through lines & degrees

(count the three, subtract 1) 
AFFINITY is relationship to the blood RELATIVES OF ONES SPOUSE.  It arises from a valid marriage.  NO IN-LAW TO IN-LAW relation; direct line only
· Child is ascribed to the church of the rite of the parents.

If parents are of different rites, the child is ascribed to the rite agreed upon.  If not agreement, the rite of the father prevails. Anyone baptized over 14 freely chooses the church sui iuris of their choice (c. 111)
A Latin rite Catholic may enroll in another church (c. 111):

1. With permission of Apostolic See.

2. At the time of marriage or during the marriage may choose the ritual church of the spouse.  When the marriage has ended, the person may freely return to the Latin Church.

3. Children of the above under 14 years.  After fourteen these persons may return to the Latin Church.

JURIDIC ACT:  an EXTERNALLYL MANIFESTED ACT OF THE WILL by which a CERTAIN JURIDIC EFFECT IS INTENDED.

For VALIDITY a juridic act must be placed (c. 124):

1. By a person CAPABLE of placing it.

2. With the ELEMENTS that ESSENTIALLY CONSTITUTE it.

3. With the FORMALITIES and REQUISITES IMPOSED BY LAW FOR THE VALIDITY of the act.

A juridic act placed correctly w/respect to the external elements is PRESUMED VALID (c. 124§2)
An act placed because of EXTRINSIC force:  infecto  or NEVER HAVING BEEN PLACED (c. 125)
FEAR OR FRAUD:  VALID UNLESS law makes another provision (marriage), but such an act can be rescinded by a judge.

Act out of ignorance or error, if constitutive, is invalid; otherwise it is VALID (c. 126)

To place a juridic act, consent/counsel needed (c. 127) 

· CONSENT:  the approval of an absolute majority of those present.

· COUNSEL:  to hear all of those who must be heard.

How many sources of powers are there in the code (c. 129)?
2 powers:

1. power from ORDERS (to sanctify): comes from ordination

2. power from JURISDICTION (to teach/govern): comes from canonical mission. [governance includes coactive, gubernative, and administrative functions]

· OFFICE [ordinary power:  power attached to office]
· DELEGATION [ad actum and in general); power not attached to office
Administrative power is exercised by acts of administration.

ARGUMENTS FOR LAY GOVERANCE:

1. Placement on governance in general norms:  no longer in the section on clergy.

2. Canon 129:  clerics are capable (habiles) of the power of governance.  (doesn’t say that lay people aren’t capable).  Lay members cooperate in this power in accord w/the norm of law (the word “cooperate” is open to interpretation).  Does it mean they possess executive power of governance?

3. C. 274:  Only clerics can obtain those offices which require the power of orders or power of ecclesiastical governance;; but, what about delegated power:  can lay persons have delegated power of governance.

4. C. 596:  major superiors enjoy power over their members.

5. C. 699 (c. 699:  decree of dismissal):  the supreme moderator issues the decree: a decree is issued by one who enjoy executive power of governance (c. 35).

6. Lay judges (c. 1421).  AND IN FACT, JUDGES HAVE ORDINARY ECCLESIASTICAL JUDICIAL POWER OF GOVERNANCE, AND IT CAN’T BE DELEGATED.  (But c. 274 says they can’t).  c. 228 says, laypersons are capable of ecclesiastical office.

7. Administrative power of pope is in view of his primacy in governance (c.1273); but what about others who exercise the administrative power of governance::  lay administrators – do they do what they do in virtue of their power of governance?  Finance Officer:  Diocesan Finance Council (sometimes their consent is necessary for the diocesan bishop to  act).

FACULTAS AND LICENTIA

FACULTY:  a DELEGATION that GIVES EMPOWERMENT.  The ability TO TAKE POWER (already given) and USE IT.

The word “facultas” is NOTICEABLY ABSENT when speaking of the delegation of LAY MEMBERS ASSISTING AT MARRIAGES.

THE FACULTY IS NECESSARY FOR VALIDITY.

Licentia or permission is usually FOR LICEITY.

e.g. Permission from local ordinary to marry a transient.

Rarely, licentia is for validity:  c. 1291 – permission for competent authority to alienate stable patrimony whose value exceeds a minimum sum.  C. 1297 (leasing).

ORDINARY (c. 134):


1. Pope & Diocesan bishop

2. Vicar general & Episcopal vicar

3. Major superiors of clerical institutes & societies of

Pontifical right

4. Those equivalent in law (cf. c. 368)

LOCAL ORDIDNARY:  all of the above EXCEPT THE MAJOR SUPERIORS.

NOT EVERYONE W/ORDINARY POWER IS AN ORDINARY.  (A pastor has power by office, therefore, h e has ordinary power; but, a pastor is not an ordinary).
PROPER POWER:  power exercised IN ONE’S OWN NAME (c. 131§2; e.g., diocesan bishop, pastor))

VICARIOUS POWER:  power exercised in the NAME OF ANOTHER (vicar general, Episcopal vicar).

The SOURCE OF EXECUTIVE POWER:

1. ORDINARY (c. 131))
· Attached to office by LAW

· Delegated to PERSON
2. DELEGATED (c. 142)
· By PERSONAL CONCESSION.

· By LAW.

3.     SUPPLIED POWER (c. 144).
Executive Power governance is supplied when:

· COMMON ERROR of fact or law.

· POSITIVE & PROBABLE DOUBT about fact or law.

To BOTH EXTERNAL & INTERNAL forum

Applies also to Marriage, Penance, Confirmation.

NOTE:  IT DOES NOT APPLY IN CASES OF IGNORANCE.

Error = false judgment based in fact;

Ignorance = lack of knowledge.

COMMON ERROR concerning the law:  people are in error concerning a law which leads them to believe that a power exists which does not.  
COMMON ERROR concerning a fact:  people are in error concerning a fact which leads them to believe that a power exists which does not.

Positive and probable doubt:

POSITIVE:  EVIDENCE EXIST to arrive at JUDGEMENT BUT A DOUBT EXISTS.

PROBABLE:  GREATER WEIGHT FAVORS ONE POSITION, BUT THERE IS DOUBT.

Two types:  doubt of law; doubt of fact.

Doubt the existence or meaning of a law or the existence of a fact.

Power of Governance:  LEGISLATIVE, JUDICIAL, EXECUTIVE (c. 135)

Three types of EXECUTIVE POWERS:

1. COACTIVE (enforces the law)

2. ADMINISTRATIVE (deals w/temporal goods)

3. GUBERNATIVE (organizes, e.g. deploys personnel)

ORDINARY executive power can be DELEGATED unless… (c. 137)

TYPE OF POWER
DELEGATION ALLOWED

Ordinary

1.  General






2.  Ad Actum

Delegated (from Apostolic See
             1.  Subdelegation in General






2.  Subdelegation ad actum

General Delegation


1.  Subdelegation ad actum

Ad Actum delegation


1.  Subdelegation only if 






     expressly allowed

Subdelegated power


1.  Only if expressly allowed

POWER DELEGATED TO A GROUP OF PERSONS (c. 140):

Prevention is operative for in solidum delegated power.

Delegation to act collegially:  majority vote rules.

In doubt, presumption is that executive power has been delegated to a group of persons in solidum.
First to begin case excludes others.  

DELEGATED Power Ceases (c. 142):

1. Fulfillment of mandate

2. Lapse of time

3. Number of cases for which it was granted is complete

4. Revocation (directly communicated to the delegate)

5. Resignation (made known and accepted)

6. Cessation of the final cause of delegation

ORDINARY power Ceases (c. 143):  
1. End of term

2. Resignation and Acceptance

3. Transfer

4. Removal

5. Privation
6. Death
TIME
Prescription: means of acquiring/losing right/freedom/obligation (c. 197)

CONTINUOUS TIME:  Time which is subject to NO INTERRUPTION (c. 201).

USEFUL TIME:  Time a person has to PURSUE A RIGHT  which does NOT RUN when a person is UNAWARE  OR UNABLE TO ACT (c. 201).

FATAL TIME:   Time a person has TO ACT BEFORE THE RIGHT TO ACT IS EXTINGUISHED.
c. 203: midnight begins clock; initial day not counted unless…
IMPORTANT AGES

<7    Infant

7 Subject to the norms of adult baptism.  Age of reason is presumed.

14 Can choose one’s own rite of baptism.

Girls marry validly.

Bound by law of abstinence.

Law of abstinence; baptism referred to

      16
Bound by eccl. sanctions.


Sponsor at baptism.

               Boys marry validly 

17 Novitiate

18 Bound by Fast

Temp. vows  (Profession)

Considered an adult

21 Perpetual Profession

23  Transitional Deacon

25  Priest

25  Celibate deacon

30 VG.. EV., JV
35 Permanent deacon

      35    Bishop

59 No longer bound to fast

75 Bishop retires

80
Cardinals retire or members of curia

