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SANCTIONS

Book VI

Church has right to coerce with penalties (c. 1311)

Who is bound by penal law:

· Those BAPTIZED or RECEIVED into the Catholic Church (c. 1311) 

· With the USE of REASON (c. 1322)
· Have completed 16 YEARS (note the difference from c. 11), [actually they are exempt from penalty, c. 1323]

Note:  to dismiss from clerical state requires (generally) a juridical process and 3 judges “perpetual penalties cannot be imposed or declared by decree.”

DELICT:  An (1) EXTERNAL and (2) gravely IMPUTABLE offense AGAINST A (3) LAW OR PRECEPT to which is ATTACHED A PENALTY (c. 1321).  
External = objective element, imputable = subjective element, i.e. dolus (malice or intent to violate the law) and culpa (negligence); law/precept require only dolus (malice/intent) not culpa (negligence) cf. c. 1389§2.  
Dolus:  willful intent to violate the law (malice); not presumed.  

Culpa:  Lack of necessary diligence, imputable negligence; presumed.  
CENSURE (c. 1331):  It is a penal sanction which is MEDICINAL in

character, that is seeking the RESTORATION OF


PERSON TO COMPLIANCE w/the church.  To 


BREAK CONTUMACY.  Censures include –

· excommunication

· interdict 
· suspension
EXPIATORY:  vindictive penalties to restore justice and/or repair scandal, regardless of the reforms of the offender, including:

· Perpetual/prescribed time

· Prohibition

· Privation

· Transfer

· Dismissal

Perpetual penalties:  dismissal from clerical state, loss of office, penal transfer.

PENAL REMEDIES AND PENANCES:  quasi-penalties, these are geared toward preventing a delict or to deal w/situations in which an ordinary penalty is not warranted.  Unlike a penalty, a precept does not presuppose a delict, and include

· Warning

· Rebuke

· penance
PENAL REMEDY (c. 1339):  A WARNING OR REBUKE to prevent some offense, or when an offense is suspected, but not proven.

CONTUMACY:  stubborn refusal to submit to authority.
· formal: knows of penalty
· virtual: without knoweldge of penalty
Contumacy is said to have ended when:

1. One has truly repented of the offenses

2. Has made suitable reparation for damages

3. Has made suitable reparation for scandal

4. Or at least promised to do so.

IMPUTABILITY:  conscious intent to violate the law (c. 1321). 

LATAE SENTENTIAE Penalty:  a penalty which is INCURRED by the very commission of the act, if imputable.  They are formulated to punish occult delicts, that is ones that do not always become known, yet are very serious (e.g. abortion; it is “incurred” or “declared”)
FERENDAE SENTENTIAE Penalty:  a penalty IMPOSED by judicial or administrative process (it is “declared”).  
Imposition of penalties can be either –

· Prescriptive (obligatory; c. 1344)
· Facultative (discretionary) 
Application of Penalties can be either –

· Judicial (preferred)

· Extrajudicial or administrative 
PENANCE (c. 1340):  Some WORK OF PIETY, RELIGION OR CHARITY which is imposed in the external forum in order to deal w/some problematic situation.

PRECEPT:  An individual administrative act which is a DECREE that enjoins a person or persons to do or omit something, especially urging the observance of some law (c.49)  A precept become a penal precept when there is a penalty attached.  Generally focuses on private rather than public good and is personal rather than territorial.

PRECEPTIVE:  CALLING FOR SOME ACTION e.g. c. 1365 – A person guilty of…puniatur (is to be punished) w/a just penalty.  (Note:  this penalty can still be reduced, commuted, or substituted).

PROHIBITIVE:  RESTRICTING or withdrawing a right, privilege, or favor.  

Reservation:  the withdrawal of jurisdiction from a lower authority to a higher authority.

SANCTION:  The RESTRICTION of some RIGHT OF THE BAPTIZED.

SUSPENSION (c. 1333):  a censure APPLICABLE ONLY TO CLERICS which RESTRICTS their LITURGICAL AND GOVERNMENTAL FUNCTIONING.

INTETDICT:  forbids liturgical activity, not power of governance, privilege, or favors.  

PENAL SANCTION:  A SANCTION which has been ESTABLISHED AS A PENALTY by a law or precept.  It can be either a censure or an expiatory penalty.

SCANDAL:  LEADING ANOTHER PERSON ASTRAY.

INSANITY (c. 1322)  
People who HABITUALLY LACK USE OF REASON (insane) are not culpable.  Why:  IT WOULDN’T BE A FREE ACT.

If a person commits a delict during a “lucid interval” at which time he/she appears normal, the person is still not imputable. 

Other examples of declarations:  declaration of dismissal (c. 694 §2); declaration of removal (c. 194, §2).

THOSE EXEMPT FROM SANCTIONS (c. 1323)  
1. Those under 16

2. Person w/o fault unaware of violating law or precept; inadvertence and error are equivalent to ignorance.

3. Physical force or accident which could not be foreseen nor prevented.

4. Grave fear, even if only relative, necessary, inconvenience NISI act is intrinsically evil or verges on harm to souls.

5. Self-defense or defense of another w/due moderation.

6. Lack of reason (w/due regard to c. 1324, §1, 2º and 1325).

7. Person who felt that circumstances in 4 & 5 were verified.

Most of the above deal w/limited freedom.  Necessary for imputability.

MITIGATING (LESSENING) FACTORS (c. 1324):  persons not exempt from penalty but must be tempered or penance substituted: 
1. person w/imperfect use of reason.

2. person who culpably lacked use of reason (drunkenness).

3. heat of passion which was not voluntarily stirred up.

4. minor (under 18) over 16.

5. forced through fear if the offense was intrinsically evil and verged on harm of souls.

6. self defense or on behalf of another w/o due moderation.

7. committed against one gravely and unjustly provoking the offense.

8. erroneously yet culpably thought 1323, 4º & 5º was verified.

9. w/o any fault was unaware that a penalty was attached to law or precept.

10. one acting w/o full imputability if there was grave imputability.

§3 – accused not bound by latae sententiae penalty in the presence of any of the above circumstances.

FACTORS WHICH DO NOT MITIGATE (c. 1325)  
Crass, supine, or affected ignorance can never be considered in applying the prescriptions of cc. 1323 and 1324; the same is true for drunkenness and other mental disturbances if they are deliberately induced to commit or excuse the offense; this is also true for passion which is deliberately aroused or fostered.

CRASS:  GROSS IGNORANCE about what a reasonable person should know.

SUPINE:  LAZY

AFFECTED:  PURPOSELY CULTIVATED.

There is almost a premeditated type of ignorance or action to cause lack of reason.

AGGRAVATING CIRCUMSTANCES (c. 1326)  
The JUDGE CAN PUNISH MORE SEVERLY than the law or precept (not “must”): 
1. legal RECIDIVISM (REPEAT OFFENDERS)  this IMPLIES CONTUMACY (STUBBORN refusal to submit to authority)

2. person w/dignified position (probably clergy) or ABUSED AUTHORITY OR OFFICE in order to commit the offense (cleric or lay, cf. c. 1389).

3. PERSON who THROUGH a CULPABLE (NEGLIGENCE) omitted precaution to avoid delict.
A DELICT INVOLVES:

· OBJECTIVE element:  BREAKING THE LAW.

· SUBJECTIVE element:  IMPUTABILILTY (free, intention, knowledge)

· LEGAL element:  there was a PENALTY ATTACHED.

PENAL REMEDY:  admonishment or rebuke (c. 1339).

PENANCE:  a work of religion, piety, or charity (c. 1340).

PENALTIES ARE LAST RESORT when following cannot be accomplished some other way (c. 1341):  
· REFORM THE ACCUSED

· REPAIR SCANDAL

· RESTORE JUSTICE

Just cause necessary to proceed administratively:  may be an overburdened tribunal, need to move expeditiously.  (except for perpetual penalties).

IMPOSITION OF PENALTIES AFTER GUILT:

FACULTATIVE penalties may be (c. 1343):

1. REDUCED

2. SUBSTITUTED by a penance

PERCEPTIVE penalties may be (c. 1344):

1. POSTPONED

2. DEFER from imposing

3. IMPOSE a lighter penalty

4. employ a PENANCE

5. SUSPEND the obligation to observe.

2-4 may be done especially when the guilty has been reformed and scandal has been repaired.  It recognizes that things change.

Penalties may also be waived when there is a better way to provide reform.

There must be a WARNING BEFORE A CENSURE (c. 1347).  For Latae sententiae censures:  the WARNING IS IN THE LAW ITSELF

Remedies have a suspensive effect (c. 1353)

· appeal for judicial process

· recourse for administrative process
Note:  that RECOUSRSE ON ADMINISTRATIVE leave, because it is NOT A PENALTY, does NOT HAVE SUSPENSIVE EFFECT.

Process before the case which begins w/the citation of the parties.

CESSATION of Penalties (cc. 1354-63)

1. death

2. lapse of time

3. fulfillment of penalty

4. abrogation of penalty

5. prescription

6. remission

7. end of contumacy

Preliminary Investigation (ordinary proceeds personally or through one (c. 1717):  

W/the powers of an auditor.


Inquires about facts, circumstances, imputability (unless


This seems superfluous)

The ordinary hears two or more judges, if he sees determines it is prudent (c. 1718) - 
1. Can an action be taken (prescription-normally 3 yrs;  sometimes 5) c. 1362 (SST – 10 years) 
2. Is it expedient (any better way to proceed) 
3. Whether to proceed judicially or administratively.
4. A decree is issued to proceed judicially or administratively 

The Administrative Penal Process (c. 1720);  
Procedure:  if the ordinary decides to proceed administratively by decree (w/o a trial)

1. Ordinary is to INFORM THE ACCUSED about the (1) accusation and (2) the proof (to provide for the right of defense)

2. The ordinary is o CONSIDER CAREFULLY THE PROOFS AND ARGUMENTS w/two assessors.

3. REASONED DECREE resolving case briefly in iure et in facto (see cc. 50/51 on administrative acts):  if offense is certain proved, or certainly not proved.

For challenging these decrees:  the rules on administrative recourse are applicable.  In the case of administrative recourse (see cc. 1353-1739):  the penalty is not in effect until confirmed by higher administrative authority, e.g., Roman dicastery in case of bishop as penalizing authority.

The Judicial Penal Process

If the ordinary decides to proceed judicially by decree (w/a trial)

He must use the ORDINALRY CONTENTIOUS PROCESS:  the SHORTER ORAL CONTENTIUS process may NOT BE USED INPENAL CASES.

PROMOTER OF JUSTICE becomes the PETITIONER and presents the LIBELLUS (acts at the behest of the ordinary). c. 1721§2
LIBELLUS:  state the OBJECT OF THE CONTROVERSY and ASKS FOR THE SERVICES of the JUDGE.

Defendant must have advocate:  self or court appointed (c. 1723).

TWO ISSUES:  has the DELICT BEEN COMMITTED;  IF SO, what is the APPROPRIATE PENALTY

Competent court to hear a penal (judicial) case 

1. Domicile/quasi domicile of the respondent
2. Place of the alleged delict

3. For respondents who are transients:  place where they are

4. Place of the petitioner’s forum when the defendant’s residence is unknown.

Definitive Sentence allows for 3 POSSIBLE CONCLUSIONS:

1. Constat de delicto (proven) 
2. Non constat de delicto (not proven) 
3. Declaration of innocence (innocent)
After a sentence has been rendered, the guilty may

1. Appeal

2. Petition for nullity.

Cessation of a penalty:  Remission

1. By the ordinary who set trial in motion or imposed / declared it through decree. 

2. Ordinary of place where offender is present, after consulting the above ordinary.

Remission of non-declared non-reserved latae sententiae penalties in confession - 
1. Any bishop

2. Cannon penitentiary

3. Certain chaplains (hospital, sea-going, prison)

4. Any confessor (but then there are added responsibilities)

RESERVED PENALTY:

1. Violation of sacred species.

2. Physical attack on the pope

3. Absolution of an accomplice

4. Unauthorized Episcopal consecration.

5. Direct violation of the confessional seal by the confessor

