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MARRIAGE
MARRIAGE:  a COVENANT by which a MAN & a WOMAN establish between themselves a PARTNERSHIP for the whole of life (c. 1057).

ESSENTIAL PROPERTIES:  (1) UNITY (FIDEI); (2) INDISSOLUBILITY (SACRAAMENTI) c. 1055; Properties are descriptive.  
ELEMENTS:  (1) GOOD OF SPOUSES; (2) PROCREATION & EDUCAITON of children (c. 1056); Elements are constitutive.  
Who can contract:  any one not prohibited by law (c. 1058).

Ratified:  valid and sacramental marriage (c. 1061).
Presumption: Consummated Marriage enjoys the favor of the law; can be proven contrary.  
Putative:  an invalid marriage which has been celebrated in good faith by at least one of the parties (c. 1061§3).  
Assistance:


Remote – preaching, catechesis


Proximate – personal preparation (engagement)


Liturgical – fruitful liturgy


After Marriage – continuing help to married couples

Permission of local ordinary is needed to assist at marriages (c. 1071):  
1. Transients

2. marriages not recognized by civil law

3. marriage of one bound by natural obligations toward another party or children (not necessarily by virtue of marriage)

4. marriage of one who has notoriously rejected Catholic faith

5. marriage of one bound by a censure

6. marriage of a minor child when parents are unaware of or are opposed to it

7. marriage entered into by proxy

Diriment impediment:  an impediment which renders a person incapable of validly contracting marriage (c. 1073).

DISPENSING from impediments (c. 1078):

· Local ordinary for his subjects wherever they are.

· All persons present in the territory of a local authority.

PUBLIC:  can be proven in external forum (note, in sanctions, public means that it is generally known, not provable) c. 1073
OCCULT:  can’t be proven in the external forum (note, in sanctions, occult means that it is generally not known)  c. 1074
Only the supreme authority can establish invalidating impediments (c. 1074).

Can dispense all ecclesiastical law impediments, except those RESERVED TO APOSTOLIC SEE.

Reserved impediments (c. 1078§2):

· Impediment arising from ORDERS

· Impediment arising from the PUBLIC PERPETUAL VOW of CHASTITY in a religious institute of pontifical right.

· CRIME
· Latter two can be dispensed in danger of death, not orders (c. 1080).  
In danger of death:


Local ordinary can dispense his own subjects as well as those in his territory from - 
· Form

· Each and every impediment (public or occult)

· Except presbyteral orders

When local ordinary cannot be reached, these same impediments can be dispensed by (c. 1079§2):  

Pastor


Properly delegated sacred ministers


Priest or deacon who present at a 1116 marriage.


Confessor (for occult impediments)

Omnia Parata (c. 1080)
Local ordinary

And if occult case (pastor, properly delegated sacred minister, priest or deacon present at a 1115, s2 marriage, (confessor)

All impediments except:

1. Public perpetual vow of chastity in a religious institute of pontifical right.

2. Orders.

DIRIMENT IMPEDIMENTS SPECIFICALLY

1. Age = woman under 14; man under 16; (c. 1083)
2. Antecedent & perpetual impotence (divine law); (c. 1084)
3. Prior Bond (divine law) (c. 1085)
4. Disparity of Cult (c. 1086)
5. Holy Orders (reserved) (c. 1087)
6. Public Perpetual vow of chastity in a religious institute (reserved) (c. 1088)
7. Abduction (c. 1089)
8. Coniugicide (reserved) (c. 1090)
9. Consanguinity (all direct line &2nd degree collateral are divine law) (c. 1091)
10. Affinity (arises from a valid marriage) (c. 1092)
11. Propriety (from an invalid marriage or concubinage) (c. 1093)
12. Adoption (c. 1094).  
THREE ways to DECLARE A MARRIAGE NULL

1. INVALID CONSENT

2    IMPEDIMENT

3    DEFECT (OR LACK) OF FORM

INVALID MATRIMONINAL CONSENT:

1. Incapacity (1095):  lack of reason; grave lack of discretion of judgment; incapable due to causes of psychic nature.

2. Ignorance that marriage is permanent consortium between man and a woman ordered toward procreation by sexual cooperation (c. 1096).

3. Error of person (c. 1097§1)
4. Error of quality directly and principally intended (c. 1097§2)
5. Dolus (malicious fraud) in order to obtain consent concerning a quality which can seriously disturb the partnership (c. 1098)
6. Error of law if it determines the will (c. 1099)
7. Simulation (c. 1101)
8. Condition concerning the future (c. 1102)
9. Force/fear (c. 1103) 
10. Invalid convalidation:  done without a new act of the will/no renewal of consent (c. 1157)  
Simulation (c. 1101§2) can be total or partial - 

· Against children

· Against fidelity

· Against permanence

Simulation can be corrected, even privately (c. 1157).

Ordinary Form:  A person competent to assist at marriage asks for and receives the consent of the parties in the presence of two witnesses (c. 1108).

Competent to Assist (c. 1108):

1. Local Ordinary

2. Pastor

3. Priest or deacon delegated by local ordinary or pastor.

Must be within their territory for their subjects and non-subjects.

Lay People can assist (c. 1112): 

bishop can delegate lay persons upon the favorable opinion of the episcopal conference and the permission of the Holy See.

Extraordinary Form:  IN DANGER OF DEATH, or when it is FORESEEN that a PERSON COMPETENT to assist at marriage cannot be present for MORE THAN A MONTH, the parties can exchange consent in the presence of two witnesses (c. 1116).

The local ordinary or pastor can give a faculty to assist at marriage, but it must be to a specified person and for a specific marriage, unless it is a general delegation:  then it must be to a specific person and in writing.

Marriage can be celebrated where one has a DOMICILE, quasi-domicile, or MONTH LONG RESIDENCE.  Transients need permission of the local ordinary.  Marriages can be celebrated elsewhere with the permission of the proper ordinary or pastor.

Place of marriage:  in a parish church; w/the permission of the local ordinary in another church or oratory or some other suitable place  (NOTE:  NO SUCH PERMISSION NEEDED IN MARRIAGES BETWEEN A CATHOLIC AND A NON-BAPTIZED PERSON) c. 118§3
Mixed Marriages (c. 1124):

Permission of local ordinary necessary.  (Needs just & reasonable cause).

Requirement:

1. Catholic declares that DANGERS OF FALLING AWAY FROM the Catholic faith will be removed;

2. Catholic PROMISES TO DO ALL IN HIS/HER POWER TO BAPTIZE & REAR children in Catholic Church.

3. The NON-CATHOLIC PARTY IS INFORMED of the Catholic’s declaration and promise.

4. INSTRUCTION on the ENDS & PROPERTIES of marriage.

Note:  Form is required for validity, unless the marriage takes place in an oriental rite not in union w/the Catholic Church before a sacred minister (for validity, before a sacred minister) c. 1127.  
THE LOCAL ORDINARY OF THE CATHOLIC PARTY HAS THE RIGHT TO DISPENSE FROM FORM IN INDIVIDUAL CASES.  (Note that this is stricter than dispensing from impediments which can be done by the local ordinary of the Catholic and the local ordinary of Catholics present in their territory at the time of dispensation).  2 Catholics cannot be dispensed.

The local ordinary (above) is to consult the ordinary of the place of marriage; some public form of celebration is required for validity.

EFFECT of marriage (c. 1134):

1. PERPETUAL AND EXCLUSIVE BOND.

2. OBLIGATIONS AND RIGHTS to those things which pertain to the partnership of conjugal life.

A RATIFIED (valid, sacramental) and CONSUMMATED marriage CANNOT BE DISSOLVED BY any human power or for ANY REASON OTHER THAN DEATH.

Ways to dissolve other types of marriages:

1. Ratum non-consummatum marriages (Pope) c. 1142
2. Pauline Privilege (the new marriage) 1143-44
3. Petrine Privilege (Favor of Faith; Pope) outside code
4. Baptism during separation (captivity or persecution) c. 1149
5. Death 
PAULINE PRIVILEGE
(cc. 1143-44):  


· 2 UNBAPTIZED persons at the time of marriage.

· ONE CONVERTS to Christianity (or wants to)

· A second marriage is envisioned

· The bishop declares the second union dissolves the first
PETRINE PRIVILEGE/FAVOR OF THE FAITH
· 2 UNBAPTIZED persons and there is no CONVERSION.

· OR 1 BAPTIED person and 1 UNBAPTIZED.
· Catholic wants to marry and one remains unbaptized; no sexual cooperation after baptism. 
· This is sent to the Holy See.

CONVALIDATION:  (1) Simple convalidation; (2) Radical Sanation

Simple: Convalidation (c. 1156ff)

A marriage which is invalid due to problems w/consent, 


impediment or form.


RENEWAL OF CONSENT is required.  This renewal of


consent is a NEW ACT of the will (c. 1157).

Radical Sanation (c. 1161):  

Convaliadation w/o renewal OF consent w/a dispensation 


From impediment or canonical form.  BUT CONSENT


MUST BE PERDURING (c. 1163). 
Who grants radical sanation:  Apostolic See; diocesan bishop in individual cases (c. 1165§§1-2).  
But diocesan bishop cannot grant radical sanation when the impediment is (1) orders; (2) public perpetual vow of chastity in a religious institute; (3) crime; (4) divine law impediment which  has ceased to exist (ligamen).

FIVE DIFFERENCES IN CANONICAL FORM FOR MARRIAGE FROM THE 17/CIC TO THE 83/CIC

1. Deacons may assist at marriage (c. 1108§1)
2. Priests and deacons may be given general delegation to assist at marriage (c. 1111)
3. Laypersons can assist at marriage under certain circumstances (c. 1112).

4. A catholic who leaves the church by a formal act is not bound by canonical form (c. 1117).

5. When marrying an Eastern non-Catholic, form binds only for liceity (1127§1).

